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FOR THE SECOND CIRCUIT 


Renee Kaischeub, a minor, by her parents and natural 
guardians, and Norbebt Kalscheub, and Isalbel 
KAL scHEim, in their own rights, 

Plaintiffs-Appellees, 

against 

Jack Rounick and Lois Rounick and 
215 East 68th Street, Inc., 

Def endants-Appellants. 


REPLY BRIEF FOR DEFENDANTS-APPELLANTS, 
JACK ROUNICK AND LOIS ROUNICK 


Scope of Reply Brief 

As this Court will see when it reads the brief of De- 
fendants-Appellants, they do not “rely solely on Bua v. 
Fernandez, 15 N.Y. 2d 664, as authority for their posi¬ 
tion that the court should have dismissed plaintiffs’ com¬ 
plaint or entered a directed verdict’’ in favor of Defend- 
ants-Appellants, as asserted on page 13 of the brief of 
Plain tiffs-Appellees, 

Although Defendants-Appellants urge other legal argu¬ 
ments in support of their contention that the complaint 
herein should have been dismissed or that a verdict should 
have been directed in their favor in the Court below, the 






present reply brief is addressed solely to the attempt by 
PlaintifFs-Appellees to distinguish the Bua case from the 
case at bar because, in the event that this Court concludes 
that the Bua case is indistinguishable from the case at 
bar, it is submitted that the holding in that case is in 
all respects determinative of the issue of liability t<res- 
ently before this Court. 

POINT I 

Bua V. Fernandez, 15 N.Y. 2d 664, it indittinguith* 
able from the cate at bar. 

Plaintiffs-Appellees under Point I of their brief have 
gallantly but, it is submitted, unsuccessfully, tried to dis¬ 
tinguish the Bua case from the case at bar on two grounds, 
to wit: first, that Bua should be limited to its own facts 
which they claim are significantly different from the facts 
in this case and, secondly, that the Court of Appeals in 
Bua, in reversing the order of affirmance of the Appellate 
Division and adopting the dissenting opinion of that Court 
that the complaint should be dismissed under the New 
York social guest rule, “indicated that there was no evi¬ 
dence that the defendant homeowners knew the door was 
a trap or hidden danger” (Appellees’ Br., pp. 13-14). 

It is submitted that, by so arguing, the plaintiffs have 
clearly misread both the record in the Bua case and the 
dissenting opinion of the Appellate Division therein, on 
which the Court of Appeals predicated its reversal and 
dismissal of the plaintiff’s complaint. 

The factual distinction sought to be drawn by Plain¬ 
tiffs-Appellees on page 13 of their brief that in Bua “no 
testimony was offered to show that the g'ass door in the 
playroom had been opened by anyone prior to the acci¬ 
dent on that day so as to give Bua reason to believe 
the door was open” is, it is submitted, clearly, a dis¬ 
tinction without reason from the proof adduced in the 
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case at bar that Miss Kalscheur.had opened the patio door 
only minutes before she blindly walked into it. As far as 
the New York social guest rule is concerned, it matters 
lii,tle how the patio doors in the two cases under dis¬ 
cussion came to be closed at the time that the accidents 
occurred since, in both cases the respective plaintiffs 
“thought the door was open” {Bua, supra, p. 665). 
Why 3ach plaintiff may have believed the door was open, 
when it was not, has absolutely no bearing on the issue 
of the duty owed by the host to his guest under the New 
York social guest rule, which is simply tv^ ’-am her of a trap 
or dangerous conndition of which she is unaware but of 
which the host is aware. The other facts mentioned in 
the Plaintiffs-Appellees’ brief concerning prior visits to 
the premises and familiarity with the doors in question 
are markedly similar in the two cases. 

The Plaintiffs-Appellees’ contention that Bua and the 
instant case are distinguishable on the ground that in Bua 
the Court of Appeals predicated its dismissal on the lack 
of evidence in that record that the door “was dangerous” 
or that “defendants knew that it was dangerous” (Ap¬ 
pellees’ Br., pp. 13-14), while in the case at bar there was 
proof that on two prior occasions the Rounicks had diffi¬ 
culty with the door (46a-47a, 49a-50a), is admittedly noth¬ 
ing more than a “indication” or impression taken by them 
from their own reading of the record in Bua. As this 
Court will observe, however, from an unadorned reading 
of the brief dissenting opinion of the Appellate Division 
in Bua, which became the ultimate decision in the case, 
no such finding was ever made by the dissenting Justices 
of that Court, who voted “to reverse the judgment and 
to dismiss the complaint on the ground that under the 
circumstances here the glass door did not constitute a 
trap or hidden danger of which the infant plaintiff, a 
social visitor, was unaware; and hence the defendant 
owner did not have any duty to give said plaintiff special 
notice or warning with respect to such door” {Bua v. 
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” Fernandez, 21 A.D, 2d 887-888). Nothing was said in 
that dissenting opinion or in the order of reversal and 
dismissal of the Court of Appeals, which adopted the 
reasoning thereof, about there being “no evidence that 
the defendant homeowners knew the door was a trap or 
hidden danger”, as Plaintiffs-Appellees would now have 
this Court believe (Appellees’ Br., p. 14). If there is any¬ 
thing that is mar’fest in the dissenting opinion of the Ap¬ 
pellate Division in the Bua case and the order of dismissal 
of the Court of Appeals incorporating it by reference, it 
is that when a social guest is as fully aware of the presence 
of a potential danger on the premises she is visiting as the 
nine-year old Bua girl was, then the New York social guest 
rule bars a recovery against her host for personal injuries 
sustained by her when she herself confronts the danger. It 
is submitted that, based on the undisputed proof of Miss 
Kalscheur’s own prior awareness of the presence of the 
unmarked pane of glass in the patio door involved in the 
case at bar, which she herself opened only minutes before 
she walked headlong through it, the situations presented in 
the case at bar and the Bua case are identical and no 
amount of argument on the part of the PlaintifTs-Appel- 
lees herein can change the picture one iota. Accordingly, 
the result reached in the case at bar should be the same 
as the one reached in the Bva case. 

Dated: New York, New York, August 29, 1974. 

Respectfully submitted, 

Daniel J. Coughlin 

Attorney for Defendants-Appellants, 

Jack Rounick and Lois Rounick 

William F. McNulty 
Anthony J. McNulty 
Of Counsel 
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